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No. 13,025 


United States Court of Appeals 
For the Ninth Circuit 


ly. R. Crary and Finron J. PHenan, Jr., 
on Behalf of Themselves and Other 
Persons Similarly Situated, 


Appellants, 
vs. 
THE GOVERNMENT oF GUAM, 
Appellee. 
APPELLANTS’ BRIEF. 


Appeal from the District Court of Guam, 
Territory of Guam. 


JURISDICTIONAL STATEMENT. 


This cause was filed in the District Court of Guam 
seeking a declaratory judgment to determine the con- 
struction to be placed upon Section 31 of Public Law 
630, Slst Congress, Chapter 512, 2nd Session. (The 
Organic Act of Guam.) The Plaintiffs are citizens of 
the United States residing in the unincorporated terri- 
tory of Guam. The action is filed as a class action, 
since a judicial determination of this question is 
deemed to be of major importance to all residents of 
Guam. Section 2201, Chapter 151 of title 28 United 


Z 


States Code Annotated gives to United States Dis- 
trict Courts the jurisdiction to enter declaratory judg- 
ments interpreting Statutes of the United States. 
The District Court of Guam was created by Section 
22 (a) Public Law 630, 81st Congress, Chapter 512— 
2nd Session, approved August 1950. Section 23 (a) 
of Public Law 630, 81st Congress, Chapter 512—2nd 
Session created in the United States Court of Appeals 
for the Ninth Cireuit, jurisdiction of Appeals from 
the District Court of Guam in all cases involving Laws 
of the United States or any authority exercised there- 
under. 


This action, seeking a judicial determination of the 
construction of a law of the United States and equi- 
table relief, if appropriate, is therefore within the 
Appellate jurisdiction of the United States Circuit 
Court for the Ninth Circuit. 


The Complaint was filed on the 17th day of April 
1951, Return of Service filed on the 20th day of April 
1951. A Motion to Dismiss, by the Defendant, was 
filed and served upon the 9th day of May 1951. Hear- 
ing upon the Motion was on the 15th day of May, 
1951 and the Judgment and Order entered and filed 
on the 16th day of May, 1951 dismissing the Com- 
plaint without leave to amend. Notice of Appeal was 
filed and served on the 13th day of June 1951. It is 
from this Judgment and Order that the Plaintiffs 
appeal. 

This Act created a Civil Government for the Island 
of Guam, declared Guam to be an unincorporated ter- 


ritory of the United States, and set forth therein the 
powers and limitations of the newly constituted gov- 
ernment together with a bill of Rights. 


The government of Guam, through the Governor 
and other officials, after the passage of the ‘‘Organic 
Act’’, made claim that Section 31 of said Act (which 
reads in its entirety as follows) 

“The income tax laws in foree in the United 
States of America and those which may here- 
after be enacted shall be held to be likewise in 
force in Guam’’, 


created a local territorial income tax and implanted 
into the codes of Guam the text of the United States 
income tax laws, substituting the word Guam for 
United States and substituting other words when nec- 
essary to give such law local application. IL.T. 4046 
issued by the Commissioner of Internal Revenue of 
the United States agreed with this interpretation of 
Section 31 and stated that thus a local territorial in- 
come tax was created. Accordingly public notices 
were caused to be published by the government of 
Guam and demand was made for the payment of this 
income tax to the local treasury through a Commis- 
sioner of Taxes for Guam. 


The Plaintiffs contend that no local income tax was 
created by this Section or any other Section of the 
“Organic Act’’, that for many years prior to the 
passage of the ‘Organic Act’’, the entire Revenue 
Code of the United States had applied, subject to cer 
tain express exemptions contained therein, to Guam; 
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that Section 31 of the ‘‘Organic Act’’ constituted 
merely a saving clause to insure that despite the pro- 
visions of Section 25 (b) of the ‘‘Organie Act”’ 
‘“(b) Except as otherwise provided in this Act, 
no law of the United States hereafter enacted 
shall have any force or effect within Guam un- 
less specifically made applicable by Act of the 
Congress either by reference to Guam by name 


or by reference to ‘possessions’.’’ 


all income tax laws of the United States would apply, 
both at present and in the future, to Guam; and that 
the ‘‘Organic Act’’ in no way suspended, repealed or 
modified the Internal Revenue Code of the United 
States. 


Accordingly, the Plaintiffs on the 17th day of April 
1951, filed a Complaint (pg. 3 of Transcript) on behalf 
of themselves and others similarly situated, against 
the government of Guam seeking a declaratory judg- 
ment that the Internal Revenue Code of the United 
States applies to Guam, that the unincorporated terri- 
tory of Guam has the status of a possession, that the 
government of Guam is a government of limited and 
express powels, that the income tax laws of the 
United States are not repealed or suspended by the 
‘Organic Act’’, that the ‘Organic Act’’ of Guam 
does not create a territorial income tax and contain- 
ing a prayer to restrain the government of Guam, 
i.e., its officers and agents, from attempting to collect 
the alleged territorial income tax. 


The return of service of the complaint in this 
action was filed on April 20, 1951 (pg. 7 of Tran- 
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script). The Defendant, appearing specially, filed 

and served on May 9, 1951 a Motion to Dismiss (pg. 7 

of Transcript), based on five grounds as follows: 
That the action is an improper class action. 


That an indispensable party was not joined. 


That the court lacks jurisdiction over the De- 
fendant. 
That the court lacks jurisdiction over the subject 
matter. 


That the complaint fails to state a claim upon 
which relief can be granted. 


This Motion was argued on the 15th day of May 
1951 in the District Court of Guam. The Court dis- 
missed the Complaint on the grounds that it had no 
jurisdiction over the Defendant and that the Court 
could not take jurisdiction of the subject matter. The 
Order and the Opinion of the Court were filed on 
May 16, 1951. (Pg. 9, Pg. 14 of Transcript). 


The Plaintiffs filed a Notice of Appeal to the 
United States Court of Appeals for the Ninth Circuit 
on June 13, 1951. (Pg. 14 of Transcript). 


It is contended by the Appellants that the Court 
erred in the following matters: 

1. The Court did not exercise sound discretion in 
refusing Plaintiffs’ oral motion for an extension of 
time to properly prepare and present points and au- 
thorities in opposition to Defendant’s motion to dis- 
miss. The motion and ruling of Court are set forth 
in the minutes of the Clerk. 
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2. The Court erred in holding that the govern- 
ment of Guam was immune to suit. Transcript of 
Record page 13. 

“Tt has been held that territorial governments so 
created are immune from suit without their con- 
sent even when the ‘‘Organic Act’’ provided that 
they could be sued. People of Porto Rico v. Ra- 
mos 34 8. Ct. 416, 232 U.S. 627; A. J Waites 
Sucrs Inc. v. Bussogha, 166 F. 2d 966. 


The Government of Guam has not consented to 
this action against it and it is the court’s opinion 
that it is immune from suit without its consent. 
It follows that the court has no jurisdiction over 
the defendant.”’ 

(Polis or Ptanseript,. 


“The Court: It places the government as a sov- 
ereignty beyond the jurisdiction of the United 
States Court, unless the Congress of the United 
States specifically gave it jurisdiction or unless 
the Government of Guam, by its own act, sub- 
mitted itself to jurisdiction. It is the old theory 
that the king can do no wrong; the government 
can submit itself to suit and if it does so, it, of 
course, is liable like any other htigant, but if it 
chooses not to do so and if it is an independent 
sovereignty, then the courts have no jurisdiction 
over the actions of the government.’’ 
(Pg. 19 of Transcript). 


3. The court erred in holding that it could not 
assume jurisdiction of the subject matter of the suit. 


‘‘The purpose of the action is to obtain a declar- 
atory judgment to the effect that the Govern- 
ment of Guam has no authority to impose or 


7 


eollect a tax under the provisions of Sec. 31, 
supra, but that this section must be construed 
in relationship to other applicable provisions of 
the United States Internal Revenue Code; that 
any tax imposed by Sec. 31 is the concern of 
the United States Government and not the Gov- 
ernment of Guam. Even assuming that the Gov- 
ernment of Guam had waived its immunity from 
suit, this court could not take jurisdiction. As 
was stated in Noland v. Westover, et al., 9 Cir., 
ie. 2d 615: 
The only definite relief asked is for a declar- 
atory judgment, but the statute authorizing 
the district court to render a declaratory judg- 
ment does not authorize its application in con- 
troversies in respect of tax problems. 28 US 
CA, 2201; Red Star Yeast and Products Co. v. 
La Biddle, 7 Cix., 83 F. 2d 394; Wilson v. Wil- 
son, 4 Cir., 141 F. 2d 599.”’ (Pe. 13 of Tran- 
script). 


SPECIFICATION OF ERROR I. 


The learned District Judge denied the oral motion 
of Plaintiffs for adequate time to properly prepare 
and present points and authorities in opposition to 
Defendant’s motion to dismiss. (Clerk’s minutes) 
Five grounds were cited in support of this motion. 
This motion was served upon Plaintiffs on the 9th 
day of May 1951, and argued on the 15th day of 
May 1951. The court stating in the Opinion (page 12 
of Transcript) that 

‘“In view of the dependence of the Government 
of Guam on the proceeds of the income tax to 
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meet its budgetary requirements and the public 
importance of the question, the court has gone 
further in outlining its views as to the ereation 
of a tax liability than would be required to dis- 
pose of the motion to dismiss.’’ 


Nevertheless the court refused to permit Plaintiffs 
additional time to present authorities in opposition. 
In view of the vast public importance of the matter 
before the court and the fundamental and basic na- 
ture of the Points of Law to be researched and pre- 
sented, denial of additional time for research and 
study was not the exercise of sound discretion. Reason 
demands that in a case of this nature the court should 
be fully advised and that all authorities in point be 
searched and presented to the court. Denial of addi- 
tional time precluded this and deprived the court of 
the benefit of such research and authorities. 


It is contended that denial of this motion deprived 
Plaintiffs of an opportunity to adequately present 
their case and further resulted in the court deciding 
a motion in a case of grave public import without an 
adequate and complete presentation of the law in- 
volved. It is contended that matters of such impor- 
tance should be presented upon briefs and only after 
adequate research. The Plaintiffs were not granted 
the necessary time, and the court was deprived of 
the benefit of such research. It 1s believed that in 
exercising sound discretion the court should have 
granted the motion for more time and secured the 
benefit of such study. The court deprived itself of an 
adequate presentation of the pertinent cases and au- 


thorities and deprived the Plaintiffs of an oppor- 
tunity to present authorities favorable to them. To 
decide a case of this import upon madequate research 
and authorities is, it is contended, not the exercise 
of sound discretion and therefore, error. 


SPECIFICATION OF ERROR II. 


The learned District Judge held that the govern- 
ment of Guam is immune to suit without its consent. 


It is contended by Appellants that the court erred 
by so holding for the following reasons: 

That Congress did not create a sovereignty when 
it established the government of Guam is apparent 
from the Provisions of Public Law 630—(The Or- 
game Act)—pertinent portions of which read as 
follows: 


“Section 3. Guam is hereby declared to be an 
unincorporated territory of the Umited States 
... Lhe government of Guam... shall be un- 
der the general administrative supervision of the 
head of such civilian department or agency of 
the Government of the United States as the 
President may direct.”’ 


“Section 6 (a) The executive authority of the 
government of Guam ... shall be exercised un- 
dex the supervision of the department or agency 
referred to in Section 3 of this Act...” 

“Section 6 (¢) The Governor shall coordinate 
and have general cognizance over all activities 
of a civil nature of the departments, bureaus and 
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offices of the Government of the United States 
in Guam.”’ 


‘Section 8. The head of the department or 
agency designated by the President under Sec- 
tion 3 of this Act may from time to time desig- 
nate the head of an executive department of the 
government of Guam or other person to act as 
Governor in case of a vacancy in the office, or 
the disability or temporary absence of both the 
Governor and the Secretary, and the person so 
designated shall have all the powers of the Govy- 
ernor for so long as such condition continues.”’ 


‘Section 19. ... All laws enacted by the legis- 
lature shall be reported by the Governor to the 
head of the department or agency designated by 
the President under Section 3 of this Act, and 
by him to the Congress of the United States, 
which reserves the power and authority to annul 
the same. If any such law is not annulled by the 
Congress of the United States within one year 
of the date of its receipt by that body, it shall be 
deemed to have been approved.”’ 


This Act nowhere contains a grant of sovereignty. 
Sovereignty and its incidents have been defined: 
‘‘Vattel, in his Law of Nations (book 1, page 1) 
says: ‘H1rom the very design that induces a num- 
ber of men to form a society which has its com- 
mon interests, and which is to act in concert, it 
is necessary that there should be established a 
public authority to order and direct what 1s to be 
done by each in relation to the end of associa- 
tion. ‘his political authority is the sovereignty, 
and he and they who are invested with it are the 
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sovereign. Sovereignty in government may then 
be defined to be that public authority which di- 
rects or orders what is to be done by each mem- 
ber associated, in relation to the end of the 
association.’ 


Tt may be remarked, with us, the body of the 
nation has kept in its own hands the empire, or 
the right to command, and our government is 
therefore called a ‘popular government’.’’ 


Wheaton defines sovereignty, 
‘the supreme power by which any citizen is gov- 
erned.”’ 


Hurd says: 


“The supreme power in the state must neces- 
sarily be absolute, in being subject to no judge.’’ 


Jameson says: 
‘By the term ‘sovereignty’ is meant the person 
or body of persons in a state to whom there is 
politically no superior.”’ 


Leiber has said: 
“The necessary existence of the state, and that 
right and power which hecessarily follows is sov- 
ereignty.’’ 


Story says: 
‘“By sovereignty, in its largest sense, is meant 
supreme, absolute, uncontrollable power; the jus 
summi imperii; the absolute right to govern.’’ 


Yeaman, in his Study of Government, (484) says: 
‘This sovereignty is the last and supreme will 
in the direction and control of the affairs of 
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society, and beyond ov above which there is no 
political power, and no legal appeal. The word 
which by itself comes nearest being the definition 
of sovereignty is will or volition, as applied to 
political affairs. Government is not sovereignty. 
Government is the machine or expedient for ex- 
pressing the will of the sovereign powey.”’ 


‘‘Definitions of sovereignty might be almost in- 
definitely multiplied, but these which have been 
given I believe to be sufficient to give an accurate 
idea of its nature. This sovereign power in our 
government belongs to the people; and the gov- 
ernment of the United States and the govern- 
ments of the several states are but the machinery 
for expounding or expressing the will of the 
sovereign power.’’? Cherokee Nation v. Southern 
Nam . Co., 33 FE. 900. 


(16) A. Definition and Nature. Sovereignty 
has been succinctly defined as the ‘‘supreme au- 
thority’’. Sovereignty has been as of two kinds— 
external and internal, according as it is viewed 
from without or from within. Internal sover- 
eignty is that which is inherent in the people of 
any state, or vested in its rulers by its constitu- 
tion or fundamental laws. External sovereignty 
consists in the independence of one political so- 
ciety in respect to all other political societies. A 
federal state enjoys external, but not internal, 
sovereignty, except as regards federal territory, 
such as colonies.’’ 33 C.J. 395. 


““(17) ~B. Incidents of Sovereagniy. 1. Ex- 
elusive Jurisdiction. ‘The jurisdiction of the na- 
tion within its own territory is necessarily ex- 
clusive and absolute; it is susceptible of no limi- 
tation not imposed by itself. No state can exer- 
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cise Jurisdiction as of right within the territorial 
limits of another independent state.’’ 33 C.J. 397. 
(18) 2. Hquality. Equality of states is an 
incident of sovereignty for, if one is in right 
subject to another, the former is not sovereign. 
But equality in this sense means ‘‘equality be- 


fore the law’’ and not in strength, resources, and 
influence.’’ 33 C.J. 397. 


The terms of the ‘‘Organic Law for Guam”’ are 
inconsistent with the definitions of sovereignty con- 
tained in the cited authorities. A sovereignty is not 
subordinate and under the supervision of an agency, 
department or of a government official. 


Throughout the ‘Organic Act’’ the unincorporated 
territory of Guam is set off and distinguished from 
other Territories of the United States by use of the 
small letter ‘‘t’’ in territory and ‘‘g’’ 
while all other references throughout the Act to other 
Territories and Governments are capitalized. Thus 
there is clearly the recognition of a difference and a 
distinction between Guam and other Territories of 
the United States. 


in government 


When Congress defined Guam as an unincorpor- 
ated territory of the United States it clearly intended 
to distinguished Guam from Territories and to set 
such entity apart from them. It is obvious that the 
use of the word unincorporated must refer to the 
opposite of the concept conveyed by the word incor- 
porated used with reference to other Territories and 
be intended to establish the opposite status. Yet con- 
sidering the status, as disclosed by the following 
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cases of an incorporated Territory, even such do not 

possess more than a lhmited or qualified sovereignty. 
“< ** The Territories are but political subdivi- 
sions of the outlying dominion of the United 
States. Their relation to the general government 
is much the same as that which counties bear to 
the respective States, and Congress may legislate 
for them as a State does for its municipal organ- 
izations. The organic law of a Territory takes 
the place of a constitution as the fundamental 
law of the local government. It is obligatory on 
and binds the territorial authorities; but Con- 
egress 1s supreme, and for the purposes of this 
department of its governmental authority, has 
all the powers of the people of the United States, 
except such as have been expressly or by impli- 
cation reserved in the prohibitions of the Con- 
stitution. 


In the organic act of Dakota there was not 
an express reservation of power in Congress to 
amend the acts of the territorial legislature, nor 
was it necessary. Such a power is an incident 
of sovereignty, and continues until granted away. 
Congress may not only abrogate laws of the ter- 
ritorial legislatures, but it may itself legislate 
directly for the local government. It may make 
a void act of the territorial legislature valid, and 
a valid act void. In other words, it has full and 
complete legislative authority over the people of 
the Territories and all the departments of terri- 
torial governments. It may do for the Terri- 
tories what the people, under the Constitution of 
the United States, may do for the States.’’ Na- 
tional Bank v. County of Yankton, 101 U.S. 129, 
133. 
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“Tt leaves in doubt what is meant by ‘‘State of 
the Union’’. Ordinarily these terms would be 
held to apply to those political communities exer- 
cising various attributes of sovereignty which 
compose the United States, as distinguished from 
the organized municipalities known as Terri- 
tories and the District of Columbia. And yet 
separate communities, with an independent local 
government, are often described as States, though 
the extent of their political sovereignty be limited 
by relations to a move general government or to 
other countries. Halleck on Int. Law, ce. 3, 
§$5, 6,7... . But the whole argument fails when 
applied to a Territory. It is not a distinct sov- 
ereignty. It has no independent powers. It is a 
political community organized by Congress, all 
whose powers are created by Congress, and all 
whose acts are subject to Congressional super- 
vision. Its attitude to the general government 
is no more independent than that of a city to 
the States in which it is situated, and which 
has given to it its municipal organizations.’’ J'al- 
bott v. Silver Bow County, 139 U.S. 488. 


“The people of the United States, as sovereign 
owners of the National Territories have supreme 
power over them and their inhabitants. In the 
exercise of this sovereign dominion, they are 
represented by the government of the United 
States, to whom all the powers of government 
over that subject have been delegated, subject only 
to such restrictions as are expressed in the Con- 
stitution, 01 are necessarily implied in its terms, 
or in the purposes and objects of the power 
itself, for it may well be admitted in respect to 
this, as to every power of society over its mem- 
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bers, that it is not absolute and unlimited. But 
in ordaining government for the Territories, and 
the people who inhabit them, all the discretion 
which belongs to legislative power is vested in 
Congress; and that extends, beyond all contro- 
versy, to determining by law, from time to time,’ 
the form of the local government in a particular 
Territory, and the qualification of those who 
shall administer it.’’ IJfurphy v. Ramsey, 114 
U.S. 15. 


“Strictly speaking, there is no sovereignty in 
a Territory of the United States but that of the 
United States itself.’’ Snow v. United States, 
18 Wall. 317. 


‘‘My. Justice Bradley delivered the opinion of 
the court. The government of the Territories of 
the United States belongs, primarily, to Con- 
gress; and secondarily to such agencies as Con- 
egress may establish for that purpose. During 
the terms of their pupilage as Territories, they 
are mere dependencies of the United States. 
Their people do not constitute a sovereign power. 
All political authority exercised therein is de- 
rived from the General Government. 


It is, indeed, the practice of the government 
to invest these dependencies with a limited power 
of self-government as soon as they have sufficient 
population for the purpose. ‘The extent of the 
power thus granted depends entirely upon the 
organic act of Congress in each case, and is at 
all times subject to such alterations as Congress 
may see fit to adopt.”’ Snow v. Uiuted States, 
18 Wall. 317. 


‘‘There is, of course, no dispute as to the sov- 
ereignty of the United States over the Territory 
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of Washington or as to the consequent control of 
Congress. As an organized political division, the 
Territory possessed only the powers which Con- 
eress had conferred and hence the territorial leg- 
islature could not provide for escheat unless such 
provision was within the granted authority. 
Sere v. Pitot, 6 Cranch, 332, 337; American Ins. 
Co. v. Center, 1 Pet. 511, 543; National Bank v. 
Yankton County, 101 U.S. 129, 133.’’ Christian- 
son v. King County, 239 US. 356, 362. 


“By the Constitution, as is now well settled, the 
United States, having rightfully acquired the 
Territories, and being the only government which 
can impose laws upon them, have the entire do- 
minion and sovereignty, national, and municipal, 
Federal and State, over all the Territories, so 
long as they remain in a territorial condition. 
American Ins. Co. v. Canter, 1 Pet. 511, 542; 
Benner v. Porter, 9 How. 235, 242; Cross v. Har- 
rison, 16 How. 164, 193; National Bank v. Yank- 
ton County, 101 U.S. 129, 188; Murphy v. Ram- 
sey, 114 U.S. 15, 44; Mormon Church v. United 
States, 186 U.S. 1, 42, 43; McAllister v. United 
States, 141 U.S. 174, 181 * * * Upon the ac- 
quisition of a Territory by the United States, 
whether by cession from one of the States, or 
by treaty with a foreign country or by discovery 
and settlement, the same title and dominion 
passed to the United States, for the benefit of the 
whole people, and in trust for the several States 
to be ultimately created out of the Territory.” 
Shively v. Bowlby, 152 U.S. 1. 

* * * There may he a limitation on the exercise 
of sovereign powers, but that State is not sov- 
ereign which is subject to the will of another. This 
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remark apples equally to the Federal and State 
governments.’’ Thurlow v. The Commonwealth 
of Massachusetts, 5 How. 587. 


An incorporated Territory upon incorporation be- 
comes a part of the United States and as such en- 
Joys a special status under the Constitution. here 
has been a lack of distinction between Territory as 
a political entity and inchoate state and territories 
meaning a geographical area, a piece or parcel of real 
estate. Certain shades of meaning not given consider- 
ation were not carefully differentiated in many cases. 


Congress, in Section 25 (b) of the Organic Act of 
Guam, clearly intended Guam to be a Possession in 
contemplation of law. Quoted ante page 4. 


It is inconsistent with sovereignty to be a posses- 
sion. A possession must be possessed and therefore 
the possessor who is the superior has the authority 
of sovereignty. It follows, therefore, that the sub- 
ordinate cannot be a sovereign. These citations sup- 
port this stand. Snow v. United States, 18 Wall. 317, 
cited ante page 16; Thurlow v. The Commonwealth of 
Massachusetts, 5 How. 587, ante page 18. 


Under the United States Constitution the Federal 
government is of course sovereign and this sovereignty 
has been described as a limited and an external sov- 
ereignty. The constituent States are likewise sov- 
ercign. However, the United States was created by a 
union of separate and complete sovereignties who 
joined together as equals to create a new sovereign 
entity to which they, as sovereigns, delegated and 
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granted certain of their sovereign powers, at the same 
time reserving all other powers to themselves. They 
actually divided the concept of sovereignty of govern- 
ment and its powers into two distinct portions, the one 
external with respect to the rest of the Community 
of Nations, and the other the powers of a sovereignty 
within its own borders and area. This is not the 
case with the government of Guam. Guam had noth- 
ing. It isa pure creature of Congress. Guam was ac- 
quired by the United States by virtue of the Treaty 
of Paris; it was merely a piece or parcel of real 
estate transferred from the Crown of Spain to the 
United States; and its status under the Spanish 
Crown was that of a dependency over which Spain 
possessed sovereignty and ownership. It was not an 
organized political entity, being at best a rudimentary 
type of governmental agency, a true colony or pos- 
session. 


The Island of Guam was not transferred to the 
United States as a political entity or state in being, 
but as a colony, or at most, an embryonic political 
community. It was not in any sense sovereign under 
Spain, the only sovereignty was that of Spain. When 
transferred to the ownership of the United States it 
became a piece or parcel of real estate owned by the 
United States. It became part of the outlving domain 
subject under the Constitution to control hy Congress 
alone. The United States possess title to all de- 
pendencies, public domain and other property for and 
on behalf of the component States. Congress exer- 
cises ownership and holds title in like manner to a 
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trustee for and on behalf of the several States. The 
Island of Guam, of course, by the Treaty of Paris 
became a part of this property or domain. 


The Treaty of Paris did not make Guam a part of 
the United States, it did convey ownership, full and 
complete, not only of title but also of sovereignty to 
the United States, who under our Constitution has full 
and complete control, political responsibility and 
authority over Guam. 


The Constitution as disclosed by the following quo- 
tation answers this question. 


‘“The Congress shall have power to dispose of and 
make all needful Rules and Regulations respect- 
ing the Territory or other Property belonging to 
the United States; and nothing in this Consti- 
tution shall be so construed as to Prejudice any 
Claims of the United States or of any particular 
State.’’ Art. IV, sec. 3(2) U.S. Const. 


It has been said that Congress alone has authority 
over such a possession. How, therefore, can any gov- 
ernment, agency or instrumentality created by Con- 
gress to carry out a responsibility or duty of Con- 
gress possess that which Congress has not seen fit to 
evant? Can the creature of Congress be greater than 
Congress, possess wider powers and of a higher order 
than other Congressional agencies ? 


Clearly the government of Guam is not a State. 
Such is obvious. It is not the government of an in- 
choate State, or of an incorporated Territory. What, 
therefor, is it? 
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It is, of necessity, in view of the provisions of the 
Constitution, a legislative government. As such it 
cannot possess more than granted to it or more than 
its creators could grant. The question is, was or could 
such grant of sovereignty be made? 


Clearly Congress did not by the “‘Organic Act’’ 
create a sovereignty. Congress negatived such con- 
struction by the express restrictions which were 
spelled ont in the ‘‘Organic Act’’. Guam having a 
legislative government, being a possession, must be 
subordinate to Congress. 


Congress is the supreme legislature for Guam. It 
has authority to pass laws, repeal laws, limit author- 
ity as shown in the cases cited below. 

National Bank v. County of Yankton, 101 U.S. 
i29, 135, ante Pe. 14; 

Talbott v. Silver Bow Company, 139 U.S. 438, 
ante Pg. 15; 

Murphy v. Ramsey, 114 U.S. 15, ante Pe. 16; 

Snow v. United States, 18 Wall. 317, ante Pe. 
16; 

Shively v. Bowlby, 152 U.S. 1, ante Pg. 17. 


‘“Until Congress shall see fit to incorporate ter- 
ritory ceded by treaty into the United States, we 
regard it as settled by that decision (Downes v. 
Bidwell) that the territory is to be governed 
under the powers existing in Congress to make 
laws for such territories and subject to such con- 
stitutional restrictions upon the powers of that 
body as are applicable to the situation.’”? Rasmus- 
sewn v. United States, 197 U.S. 516. 
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‘The power of Congress over the Territories of 
the United States is general and plenary, arising 
from and incidental to the right to acquire the 
Territory itself, and from the power given by the 
Constitution to make all needful rules and regu- 
lations respecting the Territory or other property 
belonging to the United States. It would be ab- 
surd to hold that the United States has power to 
acquire territory, and no power to govern it when 
acquired. The power to acquire territory other 
than the territory northwest of the Ohio River, 
(which belonged to the United States at the adop- 
tion of the Constitution) is derived from the 
treaty-making power and the power to declare 
and carry on war. The incidents of these powers 
are those of national sovereignty, and belong to 
all independent governments. The power to make 
acquisitions of territory by conquest, by treaty 
and by cession is an incident of national sover- 
elenty. The territory of Louisiana, when acquired 
from France, and the territories west of the 
Rocky Mountains, when acquired from Mexico, 
became the absolute property and domain of the 
United States, subject to such conditions as the 
government, in its diplomatic negotiations, had 
seen fit to accept relating to the rights of the 
people then inhabiting those territories. Having . 
rightfully acquired said territories, the United 
States government was the only one which could 
impose laws upon them, and its sovereignty over 
them was complete. No State of the Union had 
any such right of sovereignty over them; no other 
country or government had any such right. These 
propositions are so elementary, and so necessarily 
follow from the condition of things arising upon 
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the acquisition of new territory, that they need 
no argument to support them. They are self-evi- 
dent. Chief Justice Marshall, in the case of the 
American Insurance Company v. Canter, 1 Pet. 
O11, 542, well said: ‘Perhaps the power of gov- 
erning a Territory belonging to the United States, 
which has not, by becoming a State, acquired the 
means of self-government, may result necessarily 
from the facts that 1t is not within the jurisdic- 
tion of any particular State, and is within the 
power and jurisdiction of the United States. The 
right to govern may be the inevitable consequences 
of the right to acquire territory. Which ever 
may be the source whence the power is derived, 
the possession of it 1s unquestioned.’ 


And Mrs. Justice Nelson, delivering the opinion 
of the court in Benner v. Porter, 9 How. 235, 242, 
speaking of the territomal governments estab- 
lished by Congress, says: ‘They are legislative 
governments, and their courts legislative courts, 
Congress, in the exercise of its powers in the 
organization and government of Territories, com- 
bining the powers of both the federal and statute 
authorities.’ ”’ 


Chief Justice Waite, in the case of National Bank 
v. County of Yankton, 101 U.S. 129, 1388, said: 
“In the organic act of Dakota there was not an 
express reservation of power in Congress to 
amend the acts of the territorial legislature, nor 
was it necessary. Such a power is an incident of 
sovereignty, and continues until granted away. 
Congress may not only abrogate laws of the terri- 
torial legislatures, but it may itself legislate di- 
rectly for the local government. It may make a 
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void act of the territorial legislature valid, and 
a valid act void. In other words, it has full and 
complete legislative authority over the people of 
the Territories and all the departments of the 
territorial governments. It may do for the Terri- 
tories what the people, under the Constitution of 
the United States, may do for the States.’’ 


In a still more recent case, and one relating to 
the legislation of Congress over the Territory of 
Utah itself, Murphy v. Ramsey, 114 U.S. 15, 44, 
Mr. Justice Matthews said: 

‘The counsel for the appellants in argument 
seem to question the constitutional power of Con- 
gress to pass the act of March 22, 1882, so far as 
it abridges the rights of electors in the Territory 
under previous laws. But that question is, we 
think, no longer open to discussion. It has passed 
beyond the stage of controversy into final judg- 
ment. The people of the United States as sov- 
ereign owners of the national Territories, have 
supreme power over them and their inhabitants. 
In the exercise of this sovereign dominion, they 
are represented by the government of the United 
States, to whom all the powers of government 
over that subject have been delegated, subject 
only to such restrictions as are expressed in the 
Constitution, or are necessarily implied in its 
terms.”’ 


‘Doubtless Congress, in legislating for the Ter- 
ritories would be subject to those fundamental 
limitations in favor of personal rights which are 
formulated in the Constitution and its amend- 
ments; but these limitations would exist rather 
by inference and the general spirit of the Consti- 
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tution from which Congress derives all its powers, 
than by any express and direct application of its 
provisions.’ Mormon Church v. United States, 
1a6°U.S. 3. 


“In treating of article IV, section 3, Judge 
Cooley, in his work on Constitutional Law, says: 
‘The peculiar wording of the provision (section 
3, article IV) has led some persons to suppose 
that it was intended Congress should exercise, in 
respect to territory, the rights only of a proprie- 
tor of property, and that the people of the terri- 
tories were to be left at liberty to institute gov- 
ernments for themselves. It is no doubt most 
consistent with the general theory of republican 
institutions that the people everywhere should be 
allowed self-government; but it has never been 
deemed a matter of right that a local community 
should be suffered to lay the foundations of in- 
stitutions, and erect a structure of government 
thereon, without the guidance and restraint of a 
superior authority. Even in the older States, 
where society is most homogeneous and has few- 
est of the elements of disquiet and disorder, the 
State reserves to itself the right to shape munici- 
pal institutions; and towns and cities are only 
formed under its directions, and according to the 
rules and within the hmits the State prescribes. 
With still less reason could the settlers in new 
territories be suffered to exercise sovereign power. 
The practice of the government, originating be- 
fore the adoption of the Constitution, has been 
for Congress to establish governments for the 
territories; and whether the Jurisdiction over the 
district has been acquired by grant from the 
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States, or by treaty with a foreign power, Con- 
gress has unquestionably full power to govern it, 
and the people, except as Congress shall provide 
for, are not of right entitled to participate in 
political authority, until the territory becomes a 
State. Meantime they are in a condition of tem- 
porary pupilage and dependence; and while Con- 
gress will be expected to recognize the principle 
of self-government to such extent as may seem 
wise, its discretion alone can constitute the meas- 
ure by which the participation of the people can 
be determined.’ Cooley, Principles of Constitu- 
tional Law, 164.’’ Dorr v. United States, 195 U.S. 
138. 


‘,. The authority of Congress over the public 
lands is granted by section 3, article IV, of the 
Constitution, which provides that ‘the Congress 
shall have power to dispose of and make all need- 
ful rules and regulations respecting the Territory 
or other property belonging to the United States.’ 
In other words, Congress is the body to which is 
given the power to determine the conditions upon 
which the public lands shall be disposed of. The 
Nation is an owner, and has made Congress the 
principal agent to dispose of its property. Is it 
inconceivable that Congress, having regard to the 
interests of this owner, shall, after prescribing 
the main and substantial conditions of disposal, 
believe that those interests will be subserved if 
minor and subordinate regulations are entrusted 
to the inhabitants of the mining district or State 
in which the particular lands are situated ? While 
the disposition of these lands is provided for by 
Congressional legislation, such legislation savor 
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somewhat of mere rules prescribed by an owner 
of property for its disposal. It is not of a legis- 
lative character in the highest sense of the term, 
and as an owner may delegate to his principal 
agent the right to employ subordinates, giving to 
them a hmited discretion, so it would seem that 
Congress might rightfully entrust to the local 
legislature the determination of minor matters 
respecting the disposal of these lands.’’ Butte 
City Water Company v. Baker, 196 U.S. 119. 


Thus it is apparent that Guam is not only to be 
governed solely by virtue of the inherent powers of 
Congress granted by the Constitution but that any 
agency or governing body erected or created by Con- 
eress to perform its duties is of its very nature a 
legislative agency or government. 


Therefore, with relation to the United States, what 
status does a legislative government hold? Is it not 
similar and akin to that of a subordinate political 
entity such as a county, a city or a town? True it is 
organized. It is a government, it possesses law mak- 
ing powers, but all political entities do so within their 
sphere. However only sovereignties are free to enact 
such laws as they see fit without supervision and with- 
out restriction. Such is not the case with Guam. 


It follows of necessity that such an agency or gov- 
ernment must be akin to and possess the nature of a 
county, district or municipal government rather than 
that of an independent or sovereign government. 
These concepts are set forth in the following cases: 
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eal subdivision of the State, and exists by virtue 
of the exercise of the power of the State through 
its legislative department. The legislature could 
at any time terminate the existence of the corpo- 
ration itself, and provide other and different 
means for the government of the district com- 
prised within the limits of the former city. The 
city is the creature of the State.”’ Hast Hartford 
v. Hartford Bridge Co., 10 How. 511, 533, 534. 


As is stated in the United States v. Railroad 
Company, 17 Wall. 322, 329, a municipal corpo- 
ration is not only a part of the State but is a 
portion of its governmental power. ‘‘It is one of 
its creatures, made for a specific purpose, to 
exercise within a limited sphere the powers of 
the State. The State may withdraw these local 
powers of government at pleasure, and may, 
through its legislature or other appointed chan- 
nels, govern the local territory as it governs the 
State at large. It may enlarge or contract its 
powers or destroy its existence. As a portion of 
the State in the exercise of a limited portion of 
the powers of the State, its revenues, like those 
of the State, are not subject to taxation.”’ 


In New Orleans v. Clark, 95 U.S. 644, 654, it was 
stated by Mr. Justice Field, in delivering the 
opinion of the court, that ‘‘A city is only a politi- 
cal subdivision of the State, made for the con- 
venient administration of the government. It is 
an instrumentality, with powers more or less en- 
larged, according to the requirements of the 
public, and which may be increased or repealed 
at the will of the legislature. In directing, there- 
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fore, a particular tax by such corporation, and 
the appropriation of the proceeds to some special 
municipal purpose, the legislature only exercises 
a power through its subordinate agent, which it 
could exercise directly; and it does this only in 
another way when it directs such corporation to 
assume and pay a particular claim not legally 
binding for want of some formality in its crea- 
tion, but for which the corporation has received 
an equivalent.”’ 


In Commissioners of Laramie County v. Com- 
missioners of Albany County et al., 92 U.S. 307, it 
was held that public or municipal corporations 
were but parts of the machinery employed in 
earrying on the affairs of the State, and that the 
charters under which such corporations are 
created may be changed, modified or repealed as 
the exigencies of the public service or the public 
welfare may demand; that such corporations were 
composed of all the inhabitants of the territory 
included in the political organization; and the at- 
tribute of individuality is conferred on the entire 
mass of such residents, and it may be modified 
or taken away at the mere will of the legislature, 
according to its own views of public convenience, 
and without any necessity for the consent of those 
composing the body politic. 


It was said in that case that ‘‘public duties are 
required of counties as well as of towns, as a 
part of the machinery of the State; and, in order 
that they may be able to perform those duties, 
they are vested with certain corporate powers; 
but their functions are wholly of a publie nature, 
and they are at all times as much subject to the 
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will of the legislature as incorporated towns, as 
appears by the best writers upon the subject and 
the great weight of judicial authority.’? City of 
Worcester vu. Worcester Consolidated Street Rail- 
way Co. 196 U.S. 539. 


‘c’.. It is urged by the defendants that this court 
has no jurisdiction of this suit because of the 
eleventh amendment to the federal Constitution. 
That amendment is in these words: ‘The judicial 
power of the United States shall not be construed 
to extend to any suit in law or equity, commenced 
or prosecuted against one of the United States 
by citizens of another state, or by citizens or sub- 
jects of any foreign state.’ They cite authorities 
to the effect that a municipal corporation is an 
agent of the state government for local purposes, 
and contend, therefore, that a suit against such 
corporation and its officers is a suit against ‘one 
of the United States,’ within the meaning of that 
amendment. That such a corporation is such an 
agent is undoubtedly true, but it does not follow 
therefrom that a suit against it or its officers 1s 
such a suit. The most that can be said is that it 
is a suit against a subdivision of one of said 
states, not that it is a suit against one of said 
states itself. This being so, the amendment in 
question does not deny jurisdiction to the federal 
courts of the suit, for it denies to them jurisdic- 
tion only of suits against ‘one of the United 
States’ and not against a subdivision thereof. If 
the federal courts do not, by reason of said 
amendment, have jurisdiction of suits against 
municipal corporations, it is hard to understand 
upon what ground it has been that they have so 
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often taken jurisdiction of suits agaimst them. 
So far as my research has gone, I have not found 
a case where it has been urged that federal courts 
do not have such jurisdiction, much Jess where it 
has been so held. The cases cited by counsel for 
defendants in support of the proposition that 
municipal corporations are state agencies for 
local purposes were mostly suits against muni- 
cipal corporations, and in none of them was it 
suggested that the suits could not be maintained 
for want of jurisdiction; on the contrary, in each 
of them jurisdiction to dispose of them on their 
merits was exercised. I think it therefore clear 
that the jurisdiction of this court of this cause 
is not affected by this consideration.’’ Camden 
Interstate Ry. Co. v. City of Catlettsburg et al., 
129 F. 421. 


~,.. itis a cardinal principle of our system of 
government, that local affairs shall be managed 
by local authorities, and general affairs by the 
eentral authority, and henee, while the rule is 
also fundamental that the power to make laws 
cannot be delegated, the creation of municipalities 
exercising local self-government has never been 
held to trench upon that rule. Such legislation is 
not regarded as a transfer of general legislative 
power, but rather as the grant of the authority 
to prescribe local regulations, according to im- 
memorial practice, subject of course to the inter- 
position of the superior in cases of necessity. 
Congress has express power ‘to exercise exclu- 
sive legislation in all cases whatsoever’ over the 
District of Columbia, thus possessing the com- 
bined powers of a general and of a State govern- 
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ment in all cases where legislation is possible. 
But as the repository of the legislative power of 
the United States, Congress in creating the Dis- 
trict of Columbia ‘a body corporate for munici- 
pal purposes’ could only authorize it to exercise 
municipal powers, and this is all that Congress 
attempted to do.’’ Stoutenburgh v. Hennick, 129 
U.S. 141. 


There can be no question as to the existence of 
sovereignty over Guam and in Guam. However, it is 
the sovereignty of the United States. True, every 
governmental agency possesses, but not of its own 
essence, certain of the attributes of sovereignty. Such 
is possessed by virtue of the needs, desires, authority 
and for the benefit of its superior. It is not possessed 
by virtue of any innate authority; it is not essential 
to its existence and does not follow by virtue of the 
inflexible logic of its existence. The government of 
Guam can only possess such sovereignty, or in facet, 
such powers as may be specifically granted to it. 


It cannot be as the learned trial Judge said: 


“The Court: It places the government as a 
sovereignty beyond the jurisdiction of the United 
States Court, unless the Congress of the United 
States specifically gave it Jurisdiction or unless 
the Government of Guam, by its own act, sub- 
mitted itself to jurisdiction. It is the old theory 
that the king can do no wrong; the government 
can submit itself to smt and if it does so, it, of 
course, is Hable like any other litigant, but if it 
chooses not to do so and if it is an independent 
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sovereignty, then the courts have no jurisdiction 
over the actions of the government.’’ 
Transcript of Record Page 19. 


Quoting American Jurisprudence on sovereignty 
“$127. Generally —The organization of a ter- 
ritory is solely in the hands of Congress. It may 
determine the form of the local government in a 
particular territory as well as the qualifications 
of the officers who shall administer it. In ordain- 
ing government for the territories and the people 
who inhabit them, all the discretion which be- 
longs to the legislative power is vested in Con- 
gress; and that extends, beyond all controversy, 
to determining by law from time to time the 
form of the Jocal government in a particular ter- 
ritory and the qualifications of those who shall 
administer it. The form of government for the 
territories which Congress shall establish is not 
prescribed, and need not necessarily be the same 
in all territories. The form generally adopted is 
that of a quasi-state government, with executive, 
legislative, and judicial officers, and a legislature 
endowed with the power of local taxation and 
local expenditures; but Congress is not limited 
to that form.’’ 49 Am. Jur. 335. 


“$129. Generally.—In the territories the sov- 
ereignty of the United States is supreme and 
complete, and the powers of government exer- 
cised by the territories are only such as are au- 
thorized under the organic act creating the gov- 
ernment of the territory, or by powers that are 
specially delegated. Within these limitations, 
operation of a territory is in the hands of the 
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inhabitants of the particular territory. This is 
true although a ‘territory’ is not a distinct sov- 
ereignty and has no independent powers. It is a 
political community organized by Congress, all 
of whose powers are created by Congress, and all 
of whose acts are subject to congressional super- 
vision. Its attitude toward the Federal govern- 
ment is no more independent than that of a city 
to the state in which it 1s situated and which has 
given it its municipal organization.’’ 49 Am, Jur. 
330. 


‘€$126. Delegation to Territorial Legislature; 
Control of Congress over Acts of Territorial Leg- 
islature—When a territorial government is or- 
ganized, Congress may delegate to the territorial 
legislature the power to enact legislation for the 
local government of the territory, as it has done 
in the various acts relating to territories and in- 
sular possessions. Once legislation is passed by 
the territorial] legislature, it is the duty of the 
secretary of the territory to transmit to Congress 
copies of all laws enacted. These acts are subject 
to the disapproval of Congress, and may be 
amended or annulled at any time by that body, 
but they remain in force until Congress has ex- 
erted its authority to annul them. However, there 
is ho presumption of an intention on the part of 
Congress to supersede a local territorial act in the 
absence of a clear expression to that effect. 


Congress may not only abrogate laws of a terri- 
torial legislature, but it may make a valid act 
void, and a void act valid. Such a power is an 1n¢i- 
dent of sovereignty, and continues until granted 
away, so that the failure of Congress to make ex- 
press reservation in an organic act of the power 
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to amend or annul an act of the territorial Jegisla- 
ture does not prevent it from exercising that 
power. 


When the same matter is the subject of legis- 
lation by Congress and a territorial legislature, 
the acts of Congress supersede those of the terri- 
torial legislature. In conformity with the rule, 
there can be no doubt that an act of Congress un- 
dertaking to regulate commerce in the District of 
Columbia and the territories of the United States 
would necessarily supersede the territorial Jaw 
regulating the same subject. If an act of Congress 
is Inconsistent with the organic act organizing a 
territory or the District of Columbia, it is not for 
that reason invalid, for, since both acts emanate 
from Congress, the latter would govern. If Con- 
gress fails to notice or take action on any te1'Ti- 
torial legislation, the reasonable inference is that 
it approves such act.’* 49 Am. Jur. 335. 


The holding of the court is in conflict with these 
authorities. 


The court is reading into the ‘‘Organic Act’’ that 
which Congress did not put there. It is an interpre- 
tation of the law that is neither warranted by fact nor 
required by the necessity of the situation. 


Guam differs in many essential respects from the 
Island of Puerto Rico and from the Philippine 
Islands. These two particular entities are, and for 
many years were, highly developed governments. They 
possessed a Structure of Government that was com- 
plete, they are organized into Provinces, Cities, Mu- 
nicipalities and smaller units. The problems in cases 
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involving those Islands differ vastly from the one 
before this court. This question is basic; it asks can 
the government of Guam refuse to submit to the 
authority of its creator; it is beyond the cognizance 
of the Courts of the United States unless it, of 
its own volition, decides to submit to such courts? 


Can the government of Guam, by its own act, re- 
fuse to permit a cowt of the United States to con- 
strue a United States Statute? Can a Congressional 
Agency by its own interpretation expand a grant of 
Congress to place itself beyond reach of the Judicial 
Powers of the United States? We cannot concede 
such. To do so would permit any agency or instru- 
mentality to hold that a part is greater than the whole. 


The opinion of the trial court, if carried to its log- 
ical conclusion, says that a court of the United States 
is without power to determine for a Congressional 
creature the proper construction of a Statute of Con- 
gress; that the governmental agency created to per- 
form a Congressional function is answerable to no 
one. Surely this is absurd. 


This line of reasoning is based upon the series of 
cases popularly denominated the “‘insular cases”’. 
These cases discuss in detail the sovereignty of terri- 
tories of the United States, the powers of the Con- 
evess with respect to a territory, and the extent to 
which the United States Constitution is extended and 
applies to territories. They hinge primarily upon these 
major points of law. First, to what extent does the 
United States Constitution apply to a territory; sec- 
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ond, how broad are the powers of the Congress with 
respect to a territory; third, the question as to the 
application of certain Federal laws to territories. It 
is fitting that these cases shoud be reviewed and con- 
sidered to determine whether and to what extent they 
are controlling and in point when considering Guam. 


Certain historical facts can be admitted without 
the necessity of submitting authorities: namely, that 
the Territory of Hawaii was an independent and 
sovereign nation at the time that by treaty it came 
within the sovereignty of the United States and be- 
came a Territory; and that the Philippine Islands, if 
not from the date of the Treatv of Paris, at least as 
early as the 14th day of February, 1899 were recog- 
nized as having a peculiar status, and that the intent 
of Congress with respect to them provides as follows: 

“Resolved by the Senate and House of Repre- 
sentatives of the United States of America in 
Congress assembled, That by the ratification of 
the treatv of peace with Spain it is not intended 
to incorporate the inhabitants of the Phihppine 
islands into citizenship of the United States, nor 
is it intended to permanently annex said islands 
as an integral part of the territory of the United 
States; but it is the intention of the United States 
to establish on said islands a government suitable 
to the wants and conditions of the inhabitants of 
said islands to prepare them for local self-govern- 
ment, and in due time to make such disposition of 
said islands as will best promote the interests of 
the United States and the inhabitants of said 
islands.’’ Cong. Rec., 55th Cong. 3d Sess. vol. 
oop, 18#7. 
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This has culminated in the complete freedom of the 
Philippine Islands as a sovereign nation effective the 
4th day of July, 1946, thus illustrating the fact that 
the continuing intent of Congressional policy has been, 
from the turn of the century, to regard the Philippine 
Islands as differing in their essential relationship to 
the United States from that of other territories ap- 
purtenant to the United States. 


As to Puerto Rico, the Supreme Court determined 
in the cases of Kopel v. Bingham and Gromer v. 
Standard Dredging Co. that essentially Puerto Rico 
was for many reasons akin and similar to an unin- 
corporated territory, differing in but few essential 
respects therefrom. 

fe... 1t was said; ‘it may be justly asserted that 
Puerto Rico is a completely organized Territory, 
although not a Territory incorporated into the 
United States, and that there is no reason why 
Puerto Rico should not be held to be such a Ter- 
ritony,..0’ Kopel-v. Bingham, 211 U. Si 4@saa 
‘... in considering the subject and giving due 
weight to ‘‘the precaution against abuse’’ of the 
Puerto Rican legislative power and after calling 
attention to the reservation made by Congress of 
the right to repeal any Puerto Rican act of legis- 
lation, it was nevertheless declared (p. 370) : “‘The 
purpose of the act is to give local self-government, 
conferring an autonomy similar to that of the 
States .. .”?’’’ Gromer v. Standard Dredging 
Company, 224 U. 8. 362, both quoted as authori- 
tative in People of Puerto Rico v. Rosaly y Cas- 
tillo, 227 U, S. 270. 
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Thus there has been repeated determination, judi- 
cial, legislative and historical of the exact status of 
these entities. 


Further, in the ‘‘insular cases’? culminating in the 
‘ase of Downes v. Bidwell which is recognized 
the leading authoritative ‘‘insular’’ case, the Supreme 
Court finally determined the precise status of all 
three and laid down the following standards: 

“... Congress has been consistent in recognizing 
the difference between the states and territories 
under the Constitution ...’’ “‘... It is a maxim 
not to be disregarded that general expressions, 
in every opinion, are to be taken in connection 
with the cases in which those expressions are 
used. If they go beyond the cases, they may be 
respected, but ought not to control the Judgment 
in a subsequent suit when the very point is pre- 
sented for decision...’ .. ‘*. .. He further 
held that citizens who migrate to a territory can- 
not be ruled as mere colonists, and that, .. . Con- 
eress had the power of legislating over territories 
until states were formed from them i 
ole It is obvious that in the nenrem, fom wm 
Paine and distant possessions grave questions 
will arise from differences of race, habits, laws, 
and customs of the people, and from differences of 
soil, climate and production, which may require 
action on the part of Congress that would be 
quite unnecessary in the annexation of contiguous 
morritory ...”..‘*... If, in hmitinerthe power 
which Congress was to exercise within the United 
States, it was also intended to limit it with regard 
to such territories as the people of the United 
States should thereafter acquire, such limitation 
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should have been expressed. Instead of that we 
find the Constitution speaking only to states, ex- 
cept in the territorial clause, which is absolute 
in its terms, and suggestive of no limitation upon 
the power of Congress in dealing with them...” 

. **. .. We can only consider this aspect of the 
case so far as to say that no construction of the 
Constitution should be adopted which would pre- 
vent Congress from considering each case upon 
its merits, unless the language of the istru- 
ment imperatively demands it... Choice in some 
cases, . . . may bring about conditions which 
would render the annexation of distant posses- 
sions desirable. If those possessions are inhabited 
by alien races, differing from us in religion, cus- 
toms ..., and the question at once arises whether 
large concessions ought not to be made for a time, 
... We decline to hold that there is anything in 
the Constitution to forbid such action...” 


Thus, we have the conclusive determination that the 
territories are not States within the judicial clauses 
of the Constitution; that the territories are appur- 
tenant to the United States; and that they are to be 
governed by the Congress under the territorial clause 
of the Constitution. 


It is not open to question that with respect to ter- 
vitories appurtenant to the United States Congress 
alone is the supreme legislature, subject only to cer- 
tain Constitutional prohibitions. Nowhere in any of 
these ‘‘insular’’ cases do we find any judicial determi- 
nation or guide whatever as to what Congress may or 
must do. 
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The ‘‘insular cases’’ have decided whether certain 
clauses of the Constitution apply, by virtue of their 
mherent character, to al] areas under United States 
sovereignty: whether certain Jaws of the United 
States apply to Puerto Rico, to Hawaii or to the 
Philippines; but nowhere in these cases do we find a 
discussion of whether or not there is anv distinction 
between an organized territory and an entity spe- 
cifically defined as a possession. We have been un- 
able to find any rule of Jaw which binds Congress in 
the exercise of its discretion in governing appur- 
tenant territory. The only inference that can be drawn 
from the ‘‘insular cases’’ is that only the mandatory 
limitations of the Constitution restrict Congress in its 
complete freedom of action in governing appurtenant 
territories of the United States. 


Inasmuch as these cases cannot be construed as lim- 
iting the discretion and latitude of choice. open to the 
the Congress in the governing of territory appurtenant 
to the United States, we can only conclude that these 
cases while decisive as to the intent of Congress in 
past enactments, cannot be construed as binding with 
respect to other and later enactments. 


These cases do not contain any statement distin- 
enishing between a Territory akin to an Incorporated 
Territory and appurtenant territory specifically de- 
fined by Congress as being a possession. 


Clearly, Congress had in mind the fact that there 
existed a legal significance in the use of the term 
‘“possession’’, and that a possession differed in some 
respects from a Territory. It would seem that except 
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for Constitutional limitation, Congress has absolute 
freedom of choice with respect to the ruling and gov- 
ernment of a possession. In this case we feel that the 
intent of Congress with respect to Guam is the sole 
determining factor, and such intent cannot be de- 
termined by other expression of intent pertaining to 
other appurtenant territories of the United States 
prior to the passage of ‘‘The Organic Act for Guam’’. 


Drawing the necessary distinction that Guam differs 
historically and presently in most basic respects from 
Puerto Rico, Hawaii and the Philippine Islands, and 
considering the controlling fact that the cases con- 
cerning these Territories are not conclusive upon Con- 
gress, we must then conclude that the intent of Con- 
eress is the final determining factor to be considered 
in deciding this question. The cases cited and the cases 
considered by appellants do not and cannot determine 
this question. We have under consideration a prob- 
lem which has never been subjected to judicial 
serutiny and evaluation. We must conclude that Guam 
is essentially different from Puerto Rico, Hawaii and 
the Philippine Islands and that Congress did not 
create a sovereignty by ‘‘The Organic Act of Guam”’. 
This is supported by the following citations: 


Section 3 of ‘‘The Organic Act of Guam’’, ante 
Dea. 

Section 6 of ‘‘The Organic Act of Guam’’, ante 
pea: 

Section 8 of “The Organic Act of Guam’’, ante 
pg. LO. 


43 


Section 19 of “The Organic Act of Guam’’, ante 
pe. 10. 
meee: 258m. . 
“(b) Except as otherwise provided in this 
Act, no law of the United States hereafter en- 
acted shall have any foree or effect within Guam 
unless specifically made applheable by Act of the 
Congress either by reference to Guam by name 
or by reference to ‘possessions’ .. .”’ 


The learned District Judge did not distinguish be- 
tween Guam and the other Territories. We believe 
that the following distinctions exist and must be 
drawn. We have States, Incorporated Territories 
(both organized and unorganized and being inchoate 
States), unincorporated Territories which are sim- 
ilar to incorporated Territories, and a final cate- 
gory, unincorporated territories or possessions hav- 
ing a government but not possessing the dignity and 
authority of a Territory. Guam, by Congressional en- 
actment, can only fall into the last category. 


Finally, from the text of ‘‘The Organic Act of 
Guam”’ itself and from our study of the ‘‘insular”’ 
cases cited herein, which cases we do not believe 
to have any bearing upon the question propounded 
here, it can only be concluded that Congress did not 
intend to create a sovereignty such as it created in the 
more mature dependencies of the United States, 
namely, Alaska, Hawaii, Puerto Rico and formerly, 
the Philippine Islands. Rather, Congress created a 
subordinate instrumentality for a specific purpose, 
that instrumentalitv being lke in nature to other 
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Congressionally created agencies and instrumentalities 
of the Government of the United States, and like such 
other agencies and instrumentalities, the Govern- 
ment of Guam is not immune to suit and is subject to 
the jurisdiction of the courts of the United States. 


SPECIFICATION OF ERROR III. 


The learned trial Judge held that the Court could 
not take jurisdiction of the case. 


It is contended that the Court was in error for the 
following reasons. 


There is no controversy with respect to Federal 
Taxes, within the meaning of Section 2201 of Title 
28, USCA, in the case before the Court. What is 
sought is a Declaratory Judgment as to the meaning 
of Public Law 630. It is submitted that the question 
before the Court is, does the ‘‘Organie Act of Guam”’ 
create a territorial tax or not? 


It follows therefor that if the ‘‘Organic Act of 
Guam’’ does not create a territorial tax, the United 
States Income Tax Laws apply in full and as written. 
What is being questioned is not the United States In- 
come Tax or its application, but whether or not this 
Act of Congress created a territorial Income Tax, thus 
incorporating, by reference, the text of the United 
States Income Tax Laws into the ‘‘Organic Act of 
Guam’’ and thereby into the Guam territorial stat- 
utes. 
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It is conceded that, whether Congress did or did 
not create a local income tax, nevertheless the United 
States Income Tax Law does apply to Guam. No ques- 
tion is raised as to the Federal Tax. The question is, do 
we have by virtue of the “‘Organic Act” a territorial 
tax also. As to United States Income Tax it is conceded 
that it is valid, there is no controversy. The question 
is, did this Act create a territorial income tax? We 
contend that it did not. 

Section 2201 of Title 28, USCA, apples solely to 
controversies with respect to Federal income taxes. 
There is none here. To ask for a judgment that a 
Federal Law applies is not a controversy with respect 
to such law. The issue in this case is with respect to 
a territorial tax. What was sought was a ruling that 
no such tax was in existence but that the Federal Law 
governed, that the Federal Law applied, not the terri- 
torial. The controversy is with respect to the terri- 
torial tax. A controversy with respect to Federal 
Taxes or in fact any other tax, is one which questions 
the tax itself, its legality, its validity. The alleged 
territorial tax and its existence is being questioned, 
nothing else. 


It is contended, that the learned trial Judge should 
have drawn this distinction, and that since what is 
questioned is whether or not there is a territorial tax, 
the controversy is about such territorial tax. 

United States Courts have, by virtue of Section 
1341 of Title 28, USCA, jurisdiction of controversies 
concerning state taxes, when no speedy or expedient 
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remedy is available in the courts of such State. It is 
submitted, that the controversy is, whether or not a 
territorial tax exists. Such controversy is specifically 
within the jurisdiction of a District Court of the 
United States. 


The case cited below presents this distinction in a 
far more lucid manner than the draftsman of this 
brief and is considered to be in point on all fours. 

‘The Defendant has also questioned the juris- 
diction of this court under the Declaratory Judg- 
ments Act. 


Section 274d of the Judicial Code, 28 USCA, 
Par. 400 provided ‘In cases of actual controversy 
except with respect to Federal taxes the Courts 
of the United States shall have power upon peti- 
tion, declaration, complaint, or other appropriate 
pleading to declare rights and other legal rela- 
tions of any interested party petitioning for such 
declaration, whether or not further relief is or 
could be prayed, and such declaration shall have 
the force and effect of a final judgment and be 
reviewable as such.’ Filipowicz v. Rothensies, 
Collector of Internal Revenue et al., 31 EF’. Supp. 
716, 721, 722. 


In Union Packing Co. v. Rozan, D.C. 1937 17 F. 
Supp. 934, 940, the court declared ‘It is the spe- 
cific command of the Congress of the United 
States that no suit for the purpose of restraining 
the assessment or collection of any tax shall be 
maintained in any court.’ Revised Statutes Sec. 
3224 26 USCA, Par. 1543. This command which 
cannot be waived by agents of the government, 
Gouge v. Hart, (D C Va. 1917) 250 F 802, by 
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recent enactment, has been made to apply to de- 
elaratory judgments. The Statute excepts spe- 
cifically actual controversies ‘with respect to Fed- 
eral Taxes’. Jud. Code Sec. 274d, as amended 28 
USCA, Par. 400. 


(9) The foregoing Judicial construction con- 
firms the view of this court that the clause of the 
Declaratory Judgments Act, underlined above, 
was enacted for the purpose of continuing the 
legislative policy of Section 3224 of the Revised 
Statutes. Cases arising since the passage of the 
provision in issue have involved challenges to the 
validity of varied tax impositions and, as was to 
be expected, such questions were found not to be 
within the scope of a declaratory Judgment. See 
W. B. Schaife and Sons v. Driscoll, 3 Cir. 1937, 
94 F. 2d 664; Beeland Wholesale Company v. 
Dover, 5 Cir. 1937, 88 F. 2d 447; Aponaug Mfg. 
Co. v. Fly, D.C. 1937, 17 F. Supp. 944. Of course 
the result would be the same under Section 3224 
of the Revised Statutes. See Simonin’s Sons v. 
Rothensies, D.C. 1936, 13 F. Supp. 807. Compare 
Penn v. Glenn, D.C. 1935, 10 F. Supp. 483, in 
which the court held that where a purported tax 
actually was not a tax but an attempt to regulate 
something beyond the power of Congress to regu- 
late, a declaratory judgment to that effect was 
proper. C. F. Vogt and Sons v. Rothensies, D.C. 
1935, 11 F. Supp. 225, 231. 

On the other hand there is no suggestion that 
the permissible scope of a declaratory judgment 
in this regard would be more restricted than that 
under Section 3224 of the Revised Statute. 
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(10) It would seem that Section 274d of the 
Judicial Code should be interpreted to deny a 
declaratory judgment to a petitioner only where 
the latter could not obtain an injunction under 
R.S. Section 3224 against illegal seizure hy a tax 
collector. In fact such a rule would appear to 
be too restrictive inasmuch as there are cases 
where an equity court would refuse to grant an 
injunction because of the failure to state the need 
for equitable relief, while such a prerequisite 
would not be necessary for a declaratory judgment. 
In any event it would seem clear that if a court 
of equity could enjoin the collector for taking 
illegal action, a Federal court similarly should 
be able to issue a declaratory Judgment without 
violating the inhibitions against decisions as to 
Federal taxes. | 


(11) Aside from analogy to cases under R.S. 
Section 3224, logically it is arguable that all that 
is sought is a declaration of the rights of the 
various interested parties to the fund in question. 
The tax collector claims by virtue of an alleged 
tax lien. Plaintiff claims by virtue of an alleged 
prior assignment. There will be no decision as 
to the propriety of the tax. There is no contro- 
versy over a Federal tax. There is, however, a 
controversy as to the alleged rights of various 
claimants to specific property. 


In light of this analysis it would seem evident 
that a declaratory judgment as to the property 
rights of the parties involved would be permis- 
sible.’ Filopowicz v. Rothensies, Collector of Ti- 
ternal Revenue, 31 F. Supp. 716, 721. 


49 


It is contended that no further citation of authori- 
ties on this point is necessary, therefore in the in- 
terest of economy of time the Appellants rest as to 
the point. 


CONCLUSION. 

The Order appealed from should be reversed. Upon 
the law and the facts the learned District Judge should 
be instructed that the government of Guam is not a 
sovereignty, that the District Court can take juris- 
diction over the government of Guam, that this cause 
does not constitute a controversy with respect to a 
Federal Tax, that the District Court does have juris- 
diction of the subject matter of this swt. That in 
eases of this nature additional time for research and 
the presentation of authorities should be allowed be- 
fore proceeding to a hearing. 


The Order appealed from should be reversed, as 
error, and appropriate instructions furnished the Dis- 
trict Court for its guidance. 

Agana, unincorporated territory of Guam, 15th of 
October, 1951. 

Respectfully submitted, 
Crain & PHELAN, 
Attorneys for Plaintiff- 
Appellants. 


